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No decision of the Supreme Court of the United States has 
been awaited in Virginia with greater interest than that known 
as the Rate Case. No decision could have given more disappoint- 
ment, or aroused a feeling of more distinct apprehen- 
The Rate sion to those who have read the opinion. The conclu- 
Decision. sion of the Court to confirm Judge Pritchard's ruling, 
in case the time for an appeal to the Supreme Court 
of Appeals of Virginia had passed, is perhaps one of the most 
astounding legal propositions ever emanating from a Court of the 
high character and legal ability of the Supreme Court of the 
United States. The effect of this ruling if carried to its ultimate 
conclusion is that a suitor in the Federal Court seeking an injunc- 
tion has only to mistake his tribunal. If he ought to have gone 
to the Supreme Court of the State from the inferior tribunal, but 
erroneously went into the Federal Court, he need only delay the 
hearing beyond the time allowed for an appeal to the highest 
State Court,, and the ruling of the Federal Court stands affirmed. 
To our mind this is much more dangerous and mischievous than 
holding that an inferior Federal Court in the present instance 
can enjoin the Supreme Court -of this State. The latter holding 
is the result of the State's own action in framing its Constitution, 
for the Court, in effect, says that a State may, if it chooses, by 
Constitutional enactment combine the judicial and legislative func- 
tions — may make a court sit now as a court and now as a legisla- 
tive body; and this is what it holds the Virginia Constitution of 
1904 has done. It has created a Commission which may make 
valid rates, and when rate making acts in a legislative capacity. 
It has endowed the Supreme Court with legislative powers when 
it reviews the rates made by the Commission, ergo, the Court 
being for that time a legislative body, so to speak, may be en- 
joined by the Federal Court. And so the Eleventh Amendment 
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receives, to use the slang of the day, "another jolt," though the 
State has given it the same consolation which the celebrated eagle 
of the poet ought to have felt when he recognized his own feather 
in the dart which struck him. 

Gains and losses: 1. The validity of our Corporation Commis- 
sion is sustained. Its right to fix rates, not confiscatory in their 
nature, is affirmed. 2. The State can create a hybrid tribunal — or 
rather a chameleon-like one — today a court, tomorrow a Legis- 
lature. The gain in this respect is, to say the least, doubtful. 

The loss is in the fact that the Courts of the United States can 
now enquire into or enjoin any decision of our Supreme Court, 
when, in their opinion, it is acting in its "Legislative" capacity. 
And as it is left to them to say when it is thus acting, no one can 
foresee the mischief which may result. 

Six of the judges of the Supreme Court concur both in the rea- 
soning and conclusions, one assents to the Conclusions, but dis- 
sents from the reasoning, and one, Mr. Justice Harlan, dissents 
in toto. "The bearing of the decision — to misquote Captain 
Cuttle — "lies in" the future "application" of it. A few more like 
it and the Minnesota case, and the nebulous condition in which 
is now left the rights of the States as to suits in a Federal Court, 
will have been evolved into a fixed star of usurpation. 

A good deal of surprise has been expressed by various members 
of the profession through the state, that this case should have 
been allowed to reach the Supreme Court upon a demurrer and 
plea and not upon the merits. In the language of justice Holmes : 
"As the case is presented it is to be assumed that the order con- 
fiscates the plaintiff's property and infringes the Fourteenth 
Amendment if the matter is open to inquiry." Now the admirable 
report of the state corporation commission fixing these rates 
clearly indicates, if it indicates anything, that the two-cent rate 
and the other rates fixed were not at all confiscatory. Was it 
not a great risk to have taken this case up upon a single point — 
that of the law — with such a dangerous assumption? Of course 
the whole question was before the learned counsel for the state, 
and they probably knew better than any one else their reasons 
for taking this case up in the condition it was argued before the 
court. But that this has been much criticised by the profession 
of the state, there can be no doubt. 
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In the United States Circuit Court for the Southern District 
of New York, a successful shot of the great American Trust 
Buster has been fired: The Act of July 2nd, 1890, declaring to 
be illegal "every contract combination in the form of trust or con- 
spiracy, in restraint of trade or commerce 
The American To- among the several states or with foreign 
bacco Company nations" has been construed and the 

Case and the learned judges have held that there can be 

Sherman Law. no "good trusts" under its terms. John 

Smith and William Jones may be each do- 
ing a milk business in Alexandria County, Virginia, and the Dis- 
trict of Columbia, and John may be underselling William; but 
finding that it doesn't pay to do this, approaches William and pro- 
poses a partnership, to die extent that John will give up his wagon 
and milk the cows and William will drive and keep up an eight 
cent per quart rate. This, the Court says', is an illegal com- 
bination — a trust, and William and John will be restrained from 
doing business and suffer various and sundry pains and penalties. 
And so the American Tobacco Company is held to be in the same 
case with John and William, and unless the Supreme Court of 
the United States decides otherwise, that Trust will be put out 
of business. Judge Lacombe says that it is no longer an open 
question in the inferior Federal Courts that any contract or com- 
bination — no matter how small — whose direct effect is to prevent 
the free play of competition and thus tend to deprive the country 
of the services of any member of independent dealers, however 
small, is illegal if it be engaged in interstate commerce. This 
statement has been questioned, but a careful consideration of the 
cases seems to leave little room for doubt. U. S. v. Trans-Mis- 
souri Freight Assn. (1896), 166 U. S. 290; Same v. Joint Traf- 
fic Assn. (1898), 171 U S. 505; Addyston Pipe & Co. v. U. S. 
(1899), 175 U. S. 211; Bement v. National Harrow Co. (1901), 
186 U. S. 70; U. S. v. Coal Dealers Assn. (1898), 85 Fed. Rep 
252 — all hold with one consent that this Act includes any re- 
straint of commerce, whether reasonable or unreasonable. There 
are some decisions of the Supreme Court — notably Anderson v. 
U. S. (1898), 171 U. S. 604; Hopkins v. U S. (1898), 171 U. 
S. 578, and one decision of the Circuit Court of Appeals, Ches- 
apeake, etc., Fuel Co. v. U S., 115 Fed. Rep. 610, which seem 



1909.] EDITORIAL. 719 

to qualify the decision in the case stated, but an examination of 
the Railroad Traffic cases — the Labor Association cases — the 
strike cases too numerous to mention, seems to support Judge 
Lacombe to the utmost extent. The case of U. S. v. E. C. Knight 
Co., 156 U. S. 1, was appealed to and Judge Ward — who dis- 
sented from the majority — held it to be binding. In this case the 
American Sugar Refining Company practically monopolized the 
manufacture and sale of refined sugar in the United States and 
controlled its price by combining with other refineries. The Su- 
preme Court — Fuller, C. J., delivering the opinion; Harlan, J., 
dissenting — held that the transaction did constitute a monopoly, 
but there was no proof to indicate any intention to put a restraint 
upon trade or commerce, and although trade or commerce might 
be indirectly affected, this was not enough to entitle the com- 
plainants to a decree. An examination of this case and the case 
under discussion would seem to indicate to an ordinary observer 
that there was very little difference between the Sugar Refinery 
and the American Tobacco Company; but the majority of the 
Circuit Court seemed to think the Knight case had been over- 
ruled and that Judge Harlan's dissenting views were now the 
views of the Supreme Court, and it looks very much that way. 
There has, however, been no decision overruling in express terms 
the Knight case, and the ultimate result may be in doubt. We do 
not think so. "Trust busting" is in the air and courts, like the- 
ological students — as the old janitor once said — "are just plain 
mortals like the rest on us" — except where railroad rates are con- 
cerned. 

The curious thing about the whole case is that the whole Court 
seem to concur in the fact that this combination of the tobacco 
companies had not increased prices to the consumer and that they 
never by unfair competition or improper practices had forced 
any one to give up a business and sell out to them. But the law — 
"revolutionary," the Court calls it — cares not for this. It is in- 
tended to make all contracts or combinations whose effect is to 
prevent the free play of competition illegal, and if the consumer 
suffers by the breaking up of combinations, which really cheapen 
the cost of production and benefit him in the long run, he must 
suffer "like a blessed martyr." 
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The decision of the Supreme Court of the United States in the 
Harriman case is one to be most heartily approved despite the 
general feeling that Mr. Harriman's course of conduct has not 
been such as to endear him to the people at large. 
The Bight The Interstate Commerce Commission, it will be 
of Privacy, remembered, "wanted to know, you know" certain 
facts — or supposed facts — about Mr. Harriman's 
individual conduct in connection with railroads and all that kind 
of thing. Mr. Harriman promptly declined to answer on the 
ground that his acts were not acts of Interstate Commerce, nor 
of a railway, and that what he, as an individual did, was, in po- 
lite language, none of the Commission's business. And the Su- 
preme Court of the United States has agreed with him. If that 
body was allowed to ask questions at its own will as to an indi- 
vidual's dealings with railroad securities, it could ask anything. 
And the Court says : 

"No such unlimited command over the liberty of all cit- 
izens ever was given, so far as we know, in constitutional 
times, to any commission or any court." 
And the Court says wisely. As much as we would like to see 
men like Harriman "brought to book," there is no hurt he could 
do to the people of these United States one hundredth part as 
great as the right to be given to or assumed by, any court or com- 
mission to pry into an individual's private business matters under 
the guise of law. We are "paternalized" enough by law and law- 
makers now. May the days of "inquisition" be long postponed. 



In the October Number of The Register was published what 

purported to be the report of the 
Adoption of English Committee on the Adoption of The 

Practice Act in Virginia. English Practice Act in Virginia. 

Just before the note of Professor 
Graves, on page 408, should have been found the following: 

"The Supreme Court of Appeals shall prescribe the forms of 
writs and make general regulations for the practice of all the 
Courts : 

"And shall as speedily as possible prepare a system of rules of 
practice, and a system of pleadings, and the forms of process to 
be used in all the Courts : 
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"Provided, however, that such system shall prescribe one form 
of action for all actions as they now exist at common law, and 
in lieu of the right of motion, as it now exists by statute : 

"And provided, further, that such system shall give the right 
to transfer any complaint, asserted by such form of action as 
prescribed, to the equity side of the court, upon such conditions 
as shall be prescribed by the trial court: 

"And the change of any bill in equity, to a complaint proper 
to be asserted by such form of action, into such action, upon con- 
ditions to be prescribed by the trial court." 

This was the report of the majority of the Committee prepared 
by the Honorable R. T. Barton and assented to by Duke and Pat- 
terson. This being written on a separate sheet of paper and the 
main report being typewritten, was mislaid, but subsequently 
brought into its proper place, and it is requested that those who 
are interested in the question should read the report of the com- 
mittee with this emendation, which was the recommendation of 
the majority of the Committee. 



In the case of the Blue Ridge Light and Power Co. v. Price, 
decided Nov. 19th, 1908, II Va. Appeals, p. 719, the Court de- 
cided "that railway companies are not responsible for the declara- 
tion or admission of any of their servants beyond the immediate 
sphere of their agency and during the transaction of the business 
in which they are employed. It has been held that "the declara- 
tions of the conductor or engineer of a railroad 
Admissions train as to the manner in which an accident oc- 
of Agents, curred, made after its occurrence are not admis- 
sible," and the Court says, "Neither upon 
principle nor under the authorities was the evidence in question 
admissible," i. e., a statement made by the motorman of a street 
car, just after the accident for which damages were claimed had 
occurred. That this proposition is supported by ample authority 
both in text writers and adjudicated cases, there can be no doubt. 
In Virginia, the leading case of Va. & Tenn. R. R. Co. v. Sayers, 
26 Gratt. 328, has been followed and approved in Reusch v. 
Roanoke, etc., Co., 91 Va. 537; Norfolk & C. R. R v. Suffolk 
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Lumber Co., 92 Va. 444, and the case under discussion; and in 
West Virginia this rule has been followed in Coyle v. B. & O. R. R. 
Co., 11 W. Va. 108; Hawker v. B. & O. R. R. Co., 15 W. Va. 637. 
Is it a just rule or one which ought to be changed by Legislative 
enactment? Who, of all others, are better qualified to know the 
cause of an accident than the employees of a corporation, through 
whose very act the negligence which caused an accident may have 
occurred. How can a railway company be negligent except 
through the acts of its agents? They are, in most accidents, the 
direct cause of the accident. Is it a wise rule — or a rule sup- 
ported by right reason — that the admission of the very persons 
who caused an accident and who were put by a corporation in 
a position to permit an accident to be caused, cannot be used 
against that corporation ? This argument was used in the leading 
case of Va. & Tenn. R. R. Co. v. Sayres, supra, but Judge Chris- 
tian, whilst admitting the force of the argument, quoted 1 Green- 
leaf, p. 135, and a Georgia, New York and Massachusetts case to 
sustain the decision, on the ground that such adnfissions were 
not part of the res gesta, but mere hearsay. "There was no rea- 
son," says the Court, "why the brakesman and section master 
should not have been examined as witnesses." The Court evi- 
dently overlooked the old adage about "going to the heart of the 
enemy's camp for ammunition," and tbe extreme danger of a 
plaintiff attempting to prove his case by the very men whose neg- 
ligence caused his injury. But that the decision in the case under 
discussion could not have been otherwise in light of the author- 
ities, cannot be called in question. But should the law be allowed 
to remain as it is? 

The admissions of the master can be used because they are 
against himself. Are not the admissions of the servants as much 
against their own interest as the admissions of the master? Is 
not this case somewhat like the old doctrine of Fellow Servants, 
which was followed so long, and which finally required legisla- 
tive enactment to change it? 



